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INTRODUCTION

Plaintiff-Intervenor Jesse Ventura submits this Statement of Unresolved Issues Relating
to Criteria in conjunction with the parties’ submission of proposed criteria to the Spepial
Redistricting Panel. Plaintiff-Intervenor Ventura joins the parties in their stipulfltion to cem;in,
traditional redistricting principles, but provi;ies this statement in support of a maécimum tolerable
deviation of plus or minus two (2) percent for the staté’s legislative districts and to request the

Panel adopt “political competitiveness™ and “compactness” as additional redistricting criteria.!

ARGUMENT

I. The Panel Should Set The Maximum Tolerable Deviation For Legislative Districts
At Two Percent. '

Under the Minnesota Constitution, “the representation in both houses shall be
apportioned equally throughout the different sections of the state in proportion to the population.
thereof.” Minn. Const., art. IV, § 2. Recognizing this same mandate under federal law, the
United States Supreme Court has stated that all législative districts must achieve “substantial

equality of population among the various districts.” Reynolds v. Sims, 377 U.S. 533, 577

(1963); see Gaffney v. Cummings, 412 U.S. 735, 742 (1973) (noting “mathematical exactness or
precision is hardly a workable constitutional requirement”). This standard has been interpreted
to mean that a legislative plan will not be invalidated if its overall population deviation remains

below ten (10) percent. Brown v. Thomson, 462 U.S. 835, 842, 103 S.Ct. 2690, 2696 (1983). In

' In addition to these criteria, Plaintiff-Intervenor Ventura advocates the following language at
Paragraphs 6 and 7 of the Criteria Stipulation:

6. MINORITY REPRESENTATION. No district shall be drawn to dilute racial
or ethnic minority strength in violation of the Voting Rights Act of 1965, as
amended. :

7. PRESERVING POLITICAL SUBDIVISIONS. A county, city, or town must
not be divided into more than one district except as necessary to meet equal-
population requirements or to form districts that are composed of convenient
contiguous territory. When a county, city, or town must be divided, district
boundaries shall be located on prominent, clearly recognizable features.



1991, adhering to this ten (10) bercent standard, Minnesota’s Special Redistricting Panel set the
maximum tolerable deviation for the state’s legislative districts at plus or minus two (2) percent.
Cotlow v. Growe, No. C8-91-985 (Minn. Special Redistricting Panel Dec. 9,1991) (Findings of
Fact, Conclusions of Law, and Order for Judgment On Legislative Redistricting) (available at
http://www .senate.leg.state.mn.us/departments/scr/redist/cotlo129.htm). Likewlse, the federal
court criteria for legislative plans adopted in 1971 and1981 required deviations in population
equality not to exceed two (2) percent. S.F. No. 1326, Clause (3)(a) (April 20, 2001).

Here, Plaintiff-Intervenor Ventura requests that the Panel follow past practice and include
a redistricting criterion that sets the maximum tolerable population deviation for the state’s
legislative districts at plujs‘or minus two (2) percent. This standard remains significantly below
the ten (10) percent /st,anciard for legislative districts, yet permits the Panel to consider “factors
thaf in day-to-day operationAare important to an acceptable representation and apportionment

arrangement,” such as the redistricting criteria submitted by the parties. Brown, 462 U.S. at 842.

Indeed, a lower standard'would force the Panel t§ engage in a “mere nose count,” without proper
consideration of other rational state policies that may help the Panel achieve its ultimate goal of
fair and effective representation for all citizens. Gaffney, 412 U.S. at 749.
1. The Panel Should Adopt A “Political Cdmpetitiveness” Critgrion.

As just noted, traditional redistricting prinéiples, and redistricting actions in general, are

based on the purpose of creating a more “politically fair” result. Id. at 753; see Hastert v. State

Bd. of Elections, 777 F. Supp. 634, 659 (N.D. I1l. 1991) (upholding redistricting plan that
achieves population equality, fairness to racial and language minorities and creates politically

fair projected distribution of congressional seats across party lines); see Sanchez v. State of

| Colo., 97 F.3d 1303, 1307 (10™ Cir. 1996) (noting Reapportionment Commission, in creating
redistricting plan, prioritized traditional redistricting principles and also considered preservation

of politically competitive district). Given this overriding concern, any redistricting consideration



beyond political fairness must further the goal of “one person, one vote.” Wesberry v. Sanders,

376 U.S. 1, 7-8 (1964); see Reynolds, 377 U.S. at 568 (noting overriding concern in redistricting
is fair and effective representation for all citizens).
Recognizing this limitation, Minnesota’s 1991 Special Redistricting Panel stated that

“past voting behavior and residency of incumbents shall not be used as criteria; however, they

may be used to evaluate the fairness of the plans submitted to the court.” Cotlow v. Growe, No.
C8-91-985 (Minn. Special Redistricting Panel Dec. 9, 1991) (Findings of Fact, Concluéions of
Law, and Order for Judgment On Legislative Redistﬁcting) (emphasis added) (available at
http://www.senate.lgg.state.mn.us/departments/scr/redist/cotlol29.htm). In doing so, that Panel.

- indirectly recognized that consideration of the location of incumbents is subordinate to

traditional redistrictihg factors that further the goal of political faimess. See also Dillard v. City
of Greensboro, 956 F. Supp. 1576, 1580 (M.D. Ala. 1997) (stating that incumbency protection is

subordinate factor to traditional redistricting criteria); LaComb v. Growe, 541 F. Supp. 160, 165

(D. Minn. 1982) (considering incumbency protection only to justify minor adjustments made
after consideration of traditional criteria). That Panel also indirectly acknowledged the fact that

incumbent protection is a political consideration that is inappropriate in judicial redistricting

proceedings. See also Wyche v. Madison Parish Police Jury, 769 F.2d 265, 268 (5™ Cir. 1985)

(“Wyche I1”’); LaComb, 541 F. Supp. at 166 (J. Aisop, dissenting) (stating “[w]hether or not

incumbent residency is a legitimate and proper consideration in a judicially devised redistricting
plan is open to legitimate differences of view”).
In Wyche II, the Fifth Circuit noted that a “court-ordered plan is subjeét to a more
stringent standard than a legislative plan” and stated that
[m]any factors, such as the protection of incumbents, that are
appropriate in the legislative development of an apportionment

plan have no place in a plan formulated by the courts.

Wyche I, 769 F.2d at 268. Similarly, in Good v. Austin, 800 F. Supp. 557 (E. & W.D. Mich.







