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Susan M. Zachman, Maryland Lucky R.
Rosenbloom, Victor L.M. Gomez, Gregory
G. Edeen, Jeffrey E. Karlson, Diana V.

" Bratlie, Brian J. LeClair and Gregory J.
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citizens and voting residents of Minnesota
similarly situated,
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Minnesota; and Doug Gruber, Wright . ROGER D. MOE, ET AL.

County Auditor, individually and on behalf
of all Minnesota county chief election
officers,

Defendants.

Plaintiffs Susan Zachman, et al., respectfully submit this Memorandum in Opposition to the
Motion to Iﬁtervene submitted by applicants Roger D Moe, Thomas W. Pugh, Betty McCollum,
Martin Olav Sabo, William P. Luther, Collin C. Peterson and James L. Oberstar (collectively,
“Applicants”).

SUMMARY
Applicants have no special judicially cognizéble interest in the subject litigation, opher than

their generalized interest in the subject matter, and therefore do not meet the requirements for



intervention of right or permissive intervention under Rule 24. Applicants are not proper plaintiffs in
this litigation because they are not voters who reside in mder-répresehtéd districts in which their
votes are diluted. Accordingly, Plaintiffs respectfully urge this Panel to deny A\pplicants' motion to
‘ intewehe.

A;RGUMENT

L APPLICANTS DO NOT HAVE STANDING BECAUSE THEY ARE NOT VOTERS
FROM UNDER-REPRESENTED DISTRICTS.

Piaintiffs. challenge the constitutionality of the existing congre;ssional and legislative districts
and seek to bar the Staté of Minnesota from adlnim'étering elections under these districts. All of the
potentialk interésts of Applicants are already represented by Plaintiffs and the Cotlow Plaintiffs.'
Plaintiffs’ sole interest in this lawsuit is the promulgation_by the Panel (if the legislature fails to
timely act) of constitutionally reapportioned legislative and congressional districts under the “one

person, one vote” standard of Reynolds v. Sims, 377 U.S. 533 (1964). This interest is shared by

Minnesota voters whose votes have been diluted due to demographic shifts, whom Plaintiffs and the
Cotlow Plaintiffs sufficiently represent.

The coﬁrts have long emphasized that the only proper plaintiffs in redistricting litigation are
voters who have been disenfranchised by districts that no longer meet the Reynolds test:

Only a citizen who is a legal voter in a legislative district where his rights are
impinged by the failure to reapportion can maintain a [redistricting] action. . . .Our
conclusion is in harmony with the interpretation of the Solicitor General of the
United States, Archibald Cox, in his article in the August 1962 issue of the American
Bar Association Journal, where he says, “In Baker v. Carr the Supreme Court laid
down three propositions: 1. Individual voters have standing to sue for redress against
any constitutional interference with the right to vote. . . .”

'All parties have consented to the intervention of certain DFL voter-plaintiffs (herein the
“Cotlow Plaintiffs”). These intervenor-plaintiffs, like Plaintiffs, are all voters residing in “under-
represented” districts.



Similarly, the mayors of the various cities . . .acting in their official capacities, as
distinguished from their rights as 1nd1v1duals have no standing to_maintain this
action, and as to them the motion to dismiss is sustained.

A
League of Nebraska Municipalities v. Marsh, 209 F.Supp. 189, 192 (D. Neb. 1962) (emphasis

added); see also League of Women Voters of Nassau County v. Nassau County Board of

Supervisors, 737 F.2d 155, 161 (2™ Cir. 1984) (plaintiffs who reside in over-represented counties
cannot claim any ihjury and do not have standing to maintain redistricting action).

Aé voters, Applicants are improper plaintiffs because each Applicant resides in a district
which is “over—represenfed” under the Reynolds fest. An over-represented district’s population, as
set by the 2001 US Census numbers, is less than the “ideal” district size. The 2000 U.S. Ceﬁsus
placed Minnesota’s population at 4,919,479. Minnesota Statutes provide for sixty-seven (67)
senators and one hundred thirty-four (1 34) legislators; therefore the “ideal” apportionment is 73,425
persons per senator and 36,713 persons per representative. See Shreffler Aff,, Exhibité D and E.

Applicants’ districts are as follows:

Applicant District . Population Difference from Ideal

Senator Moe SD 2 66,071 (-7,543, or 10.02% over-represented)
Representative Pugh HD 39A 36,767 (2,946, or 8.02% over-represented) -
Congresswoman McCollum HD 55B 33,546 (-3,167, or 8.63% over-represented)
Congressman Luther HD 56A 36,352 (-361, or 0.98% over-represented)
Congressman Sabo HD 60A 34,554 (-2,159, or 5.88% over-represented)
Congressman Oberstar HD 5B 31,451 (-5,262, or 14.33% over-represented)
Congressman Peterson HD 11A 36,412 (B301, or 0.82% over-represented)

See Affidavit of Charles R. Shreffler, §95-11. As such, none of these Applicants has standing as an

under-represented voter entitled to relief in redistricting litigation under Baker v. Carr.



IL APPLICANTS AS OFFICEHOLDERS DO NOT HAVE STANDING IN
REDISTRICTING LITIGATION. ,

Applicants’ position as incumbent officeholders does not entitle them to intervene in this
A

litigation. Such claims can be dismissed as either an attempt to claim a legal right to run in a

particular district or an invocation of so-called “legislator standing,” both doctrines which are

repeatedly frowned on by the courts.

A. There is no constitutional right to run for office from a particular district.

In LaPorte County Republican Cent. Committee v. Board of Commissioners of County of

LaPorte, 851 F .Supp. 340 (N.D.Ind. 1994), a Republican county commissioner sued the Democrat-
controlled Board of County Commissioners based his contention that a redistricting plan tended to
discriminate against Republicans generally. In dismissing the claims, the court stated:

There is no federally-protected right to run for an office in a particular district, and

the plaintiffs have not alleged the kind of history of disproportionate results that
would be required to sustain a constitutional challenge to the 1993 redistricting plan.

851 F.Supp. at 344. Emphasis added.

ch> the extent that the claims of the Applicants (who are all either U.S. Representatives or
incumbent Minhesota legislators) can be read ’as an attempt to preserve or protect their existing
districts, intervention to pursue such claims is inappropriate.

B. Applicants do not have standing in their capacity as U.S. Representatives or legislators.

Although Applicants are elected members of the U.S. Congress or the Minnesota Legislature,
s£anding does not exist by virtue of their elected position (regardless of the importance of this
- position to the legislative redistricting process or the Applicant personally). In one of the most
recent cases to consider so-called “legislator standing” in redistricting litigation, Quilter v.

Voinovich, 981 F.Supp. 1032 (N.D.Ohio 1997), certain members of the Ohio Apportionment Board






